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आदेश / O R D E R 

Per Shamim Yahya, A. M.: 
 

This appeal by the assessee is directed against the order by the Commissioner 

of Income Tax (Appeals) dated 17.4.2014 and pertains to the assessment year 2002-

03. 

 
2. The grounds of appeal read as under: 

01.      The orders passed by the learned lower authorities are bad in law and bad in 
facts. 
02.      The learned CIT (A) has grossly erred in holding that appeal filed by the 
appellant against the penalty order passed by the Assessing Officer u/s 271 (1) (c ) 
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of the I. T. Act, 1961, was rendered infructuous in view of the appeal filed by the 
appellant against the assessment order passed having been allowed by the Hon'ble 
Incoem Tax Appellate Tribunal, inasmuch as, there is no provision in the I. T. Act, 
1961 in operation, by virtue of which penalty order u/s. 271 (1) {c ) of the Act 
automatically becomes in operative or redundant on deletion of additions made to 
the returned income. 
03.      The learned CIT (A) has grossly erred in making a concluding remark in 
the impugned appellate order, "In the result the appeal is dismissed" even though 
in substance and effect, the learned CIT (A) intended to allow the appeal. 
04.      Having regard to the facts of the case, provisions of law and judicial 
propositions, the concluding remark in impugned order may please be directed to 
be modified / corrected so as to bring it in conformity with the reasoning and 
substance of the decision. 
 

3. We have heard both the counsel and perused the records. We find that actually the 

ld. Commissioner of Income Tax (Appeals) has deleted the penalty upon finding that the 

addition has been already deleted by the ITAT in the quantum appeal. However, the 

assessee is only aggrieved by the last line of the ld. Commissioner of Income Tax 

(Appeals)’s order wherein it has been mentioned that the appeal is dismissed. We may 

gainfully refer to the operative part of the ld. Commissioner of Income Tax (Appeals) 

order as under: 

4.  It is evident from the order of ITAT that the honourable ITAT has decided 
the appeal in favour of the assessee and deleted the entire addition made by the 
assessing officer. In the case of K.C.Builders vs. ACIT reported at 255 ITR 
562/135 Taxman 461 (SC), the Hon'bble Supreme Court has held that if the 
quantum addition based on which the penalty is levied, is deleted, penalty u/s 
271(1)(c) on the additions/disallowances made does not sustain. In view of the 
same, since the quantum addition made in the assessment order is deleted by the 
Hon'ble ITAT vide Order No. ITA No.3094/Mum/2013 dated 16/10/2015, the 
penalty levied thereon does not survive. On account of these facts, the penalty 
levied is cancelled. The ground raised become infructuous. 
 
5. In the result, the appeal is dismissed. 
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4. From the above, it is evident that the ld. Commissioner of Income Tax (Appeals) 

has actually deleted the penalty and the Revenue is not in appeal before us. Hence, since 

the ld. Commissioner of Income Tax (Appeals) has in effect deleted the penalty, this 

appeal filed by the assessee is infructuous and hence the same is dismissed as such.  

 
5. In the result, this appeal by the assessee stands dismissed.  

Order pronounced in the open court on 22.03.2018  
 

                 Sd/-         Sd/- 
 
                   (Pawan Singh)                                                    (Shamim Yahya) 

     �या�यक सद�य / Judicial Member                   लेखा सद�य / Accountant Member   

मुंबई Mumbai; �दनांक Dated :  22.03.2018     

व.�न.स./Roshani, Sr. PS 
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